U. S. DEPARTMENT OF LABOR
EMPLOYNMENT STANDARDS ADM NI STRATI ON
Wage and Hour Division
WASHI NGTQN, D. C. 20210

MAR 17 1978
ALL AGENCY MEMORANDUM NO. 130

TO ALL GOVERNMENT CONTRACTI NG AGENCI ES AND THE
DI STRI CT OF COLUMBI A

FROM XAVI ER M VELA
ADM NI STRATOR

SUBJECT: Application O The Standard O Conparison “Projects O A
Character Simlar” Under The Davi s-Bacon And Rel ated Acts

The purpose of this nmenmorandumis to set forth present policies of
t he Wage and Hour Division with regard to the determ nation of "projects
of a character simlar to the contract work" for wage determ nation
pur poses. The guidelines contained in the nmenorandum are to be used by
the contracting agencies in selecting the proper schedul e(s) of wage rates
fromthe Federal Register and in instructing contractors regarding the
application of nmultiple schedules. This nmenorandum supersedes All
Agency Menorandum No. 68 (July 19, 1966).

The Davi s-Bacon and related Acts require the Secretary of Labor to
determ ne the prevailing wage rates for corresponding classes of |aborers
and nechanics on projects in the area which are of a "character simlar"”
to the proposed contract work to which the determnation will be appli ed.
The Departnent's Wage Appeals Board in a decision specifically relating to
hi gh-ri se apartnment buil dings (WAB Case No. stated: 76-11, dated January
27, 1977) stated:

The test of whether a project is of a character
simlar to another project refers to the nature of
the project itself in a construction sense, not to
whet her uni on or nonuni on wages are paid or whet her
uni on or nonuni on workers are enployed. Since the
1935 anmendnents to the Davis-Bacon Act, the
statutory focus has al ways been on the character of
the project itself rather than on who was enpl oyed
on the project or how much he or she was being paid.
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Again, in a decision relating to a water treatnent plant project (WAB
Case No. 77-20, dated Septenber 30, 1977), the Board stated: "Wen it is
clear fromthe nature of the project itself in a construction sense that
it is to be categorized as either building, heavy, or highway construction
it is not necessary to resort to an area practice survey to determ ne the
appropriate categorization of the project.”

Cenerally construction projects are classified as either Building,
Heavy, Hi ghway or Residential. |/ Below are descriptions of these
classifications with an illustrative listing of the kinds of projects that
are generally included within the classification. Contracting agencies
should utilize these descriptions and illustrations in carrying out their
responsibilities, to insure a uniformand consistent adm nistration of the
Davi s- Bacon and rel ated prevailing wage statutes. The advertised and
contract specifications should identify as specifically as possible the
segnents of work to which the schedules will apply. Note, however, that
the descriptions and illustrations are guides. Contracting agencies
shoul d seek a determ nation fromthe Departnent of Labor on close
gquestions or when the appropriate classification is in dispute. In making
this determ nation where a project does not readily fall within any
category, the Departnent of Labor nmay consi der wages being paid on
anal ogous projects as an indication of the proper category. As stated by
t he WAge Appeals Board in WAB Case No. 77-23, dated Decenber 30, 1977:
"Wages, however, are only one indication. It is also necessary to | ook at
ot her characteristics of the project, including the construction
techni ques, the material and equi pnment bei ng used on the project, the type
of skills called for on the project work and other simlar factors which
woul d indicate the proper category of construction.”

BUI LDI NG CONSTRUCTI ON

Bui | ding construction generally is the construction of sheltered

encl osures wth wal k-in access for the purpose of housing persons,

machi nery, equi pnent, or supplies. It includes all construction of such
structures, the installation of utilities and the installation of

equi pnent, both above and bel ow grade

I/ Ceneral ly, for wage determ nation purposes, a project consists of al
construction necessary to conplete a facility regardl ess of the nunber of
contracts involved so long as all contracts awarded are closely related in
purpose, tinme and place. For exanple, denolition or site work preparatory
to building construction is considered a part of the building project for
wage determ nation purposes. Were a project, such as a water and sewage
treatnment plant, includes construction itenms that in thensel ves would be
otherwise classified, a multiple classification may be justified if such
construction itens are a substantial part of the project. Further,
however, a separate classification would not apply if such construction
itenms are nerely incidental to the total project to which they are closely
related in function. For exanple, water or sewer line work which is a
part of a building project would not generally be separately classified.
Where construction is "incidental" in function, 20 percent of project cost
is used as a rough guide for determ ning when construction is also
"incidental" in amount to the overall project.
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| evel, as well as incidental grading, utilities and paving. Additionally,
such structures need not be "habitable" to be building construction. The
installation of heavy machi nery and/ or equi prment does not generally change
the project's character as a buil ding.

Exanpl es

Alterations and additions to buil dings
Apartnent buildings (5 stories and above)
Arenas (encl osed)

Audi tori uns

Aut onobi | e par ki ng garages

Banks and financial buil dings
Bar r acks

Chur ches

Cty halls

G vic centers

Commer ci al bui | di ngs

Court houses

Detention facilities

Dormtories

Far m bui | di ngs

Fire stations

Hospital s

Hot el s

| ndustrial buildings

I nstitutional buildings

Li braries

Mausol euns

Mot el s

Museuns

Nur si ng and conval escent facilities
O fice buildings

Qut-patient clinics

Passenger and freight term nal buildings
Police stations

Post offices Power plants
Pref abri cated buil di ngs

Renodel i ng bui | di ngs

Renovati ng buil di ngs

Repai ri ng bui | di ngs

Rest aur ant s

School s

Service stations

Shoppi ng centers

St ores

Subway st ations

Theaters

War ehouses Water and sewage treatnent plants (buildings only)
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RESI DENTI AL CONSTRUCTI ON

Resi dential projects for Davis-Bacon purposes are those involving the
construction, alteration, or repair of single famly houses or apartnent
bui |l di ngs of no nore than four(4) stories in height. This includes al
incidental itens such as site work, parking areas, utilities, streets and
si dewal ks.

Exanpl es

Town or row houses

Apartment buildings (4 stories or |ess)
Single famly houses

Mobi | e hone devel opnent s

Mul ti-fam |y houses

Married student housing

HEAVY CONSTRUCTI ON

Heavy projects are those projects that are not properly classified as

ei ther "building", "highway", or "residential". Unlike these

cl assifications, heavy construction is not a honogeneous cl assification.
Because of this catch-all nature, projects within the heavy classification
may sonetinmes be distingui shed on the basis of their particul ar project
characteristics, and separate schedul es issued. For exanple, separate
schedul es may be issued for dredging projects, water and sewer |ine
projects, danms, major bridges, and flood control projects.

Exanpl es

Ant enna towers

Bridges (major bridges designed for comrercial naviqation) 2/
Br eakwat er s

Cai ssons (other than building or highway)

Canal s

Channel s

Channel cut-offs

Chem cal conplexes or facilities (other than buil dings)
Cof f er dans

Coke ovens

Dans

Denolition (not incidental to construction)

Di kes

Docks

Dr ai nage projects

2/ Maj or bridges contain elenments of both heavy and hi gMy construction.
See WAB Case No. 772 (COctober 21, 1977)
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Dr edgi ng projects

El ectrification projects (outdoor)

Fl ood control projects

| ndustrial incinerators (other than buil ding)
Irrigation projects

Jetties

Ki | ns

Land drai nage (not incidental to other construction)
Land leveling (not incidental to other construction)
Land recl amation

Levees

Locks, waterways

Ol refineries (other than buil dings)

Pi pe lines

Ponds

Punpi ng stations (prefabricated drop-in units - not buil dings)
Rai | road construction

Reservoirs

Revet nent s

Sewage col |l ection and di sposal 1ines

Sewers (sanitary, storm etc)

Shor el i ne mai nt enance

Ski tows

St orage tanks

Swi mm ng pool s (outdoor)

Subways (ot her than buil di ngs)

Ti ppl es

Tunnel s

Unshel tered piers and wharves

Vi aducts (ot her than hi ghway)

Wat er mai ns

WAt er -way construction

Wat er supply lines (not incidental to building)

Wat er and sewage treatnment plants (other than buil di ngs)
Wl ls

H GHVWAY CONSTRUCTI ON

H ghway projects include the construction, alteration or repair of roads,
streets, highways, runways, taxiways, alleys, trails, paths, parking
areas, and other simlar projects not incidental to building or heavy
construction.

Exanpl es

Al | eys

Base courses

Bi t um nous treatnents

Bridl e paths

Concrete pavenent

Cur bs

Excavati on and enmbanknment (for road construction)



Page 6

Fenci ng (hi ghway)

Grade crossing elimnation (overpasses or under passes)

GQuard rails on highway

H ghway signs

H ghway bridges (overpasses; underpasses; grade separation)
Medi ans

Parking |l ots

Par kways

Resurfacing streets and hi ghways

Roadbeds

Roadways

Runways

Shoul ders

Stabilizing courses

Storm sewers incidental to road construction

Street Paving

Sur face courses

Taxi ways

Trails

I n appl ying these guidelines contracting agencies are rem nded that they
have the authority only in the first instance to designate the appropriate
wage schedul e(s) fromthe Federal Resister, and to determ ne the
application of nultiple schedules issued by the Wage and Hour Division in
proj ect wage determ nations. Any questions regarding the application of
the guidelines set forth in this menorandumto a particular project or any
di sputes regarding the application of the wage schedules are to be
referred to the Wage and Hour Division for resolution, and the
instructions of the Wage and Hour Division are to be observed in al

i nstances. Furthernore, where nultiple schedul es are issued by the Wage
and Hour Division, they nust be utilized in the contract specifications
unl ess the agency requests and receives a change in the wage determ nation
fromthe Wage and Hour Division. To ensure that appropriate schedul es are
i ssued, contracting agencies are advised to provide the Wage and Hour
Division in their requests for wage determnations with a sufficiently
specific description of the project to be able to determne its character.




U. S. DEPARTMENT OF LABOR
EMPLOYNMENT STANDARDS ADM NI STRATI ON
Wage and Hour Division
WASHI NGTON, D. C. 20210

JUL 14 1978
ALL ACENCY MEMORANDUM NO. 131

TO ALL GOVERNMENT CONTRACTI NG AGENCI ES AND THE
DI STRI CT OF COLUMBI A

FROM XAVI ER M VELA
ADM NI STRATOR

SUBJECT: Clarification of Al Agency Menorandum No. 130

The purpose of this nenorandumis to clarify Menorandum No.
130, dated March 17, 1978. Al though the Wage and Hour Division has
received a positive reaction from nost contracting agenci es who
work regularly with the issues raised, sone questions have arisen
over specific aspects of the nmenorandum

Menorandum No. 130 is intended to be a guide to categories of
projects in a construction sense and is to be applied uniformy by
the contracting agencies in the absence of specific direction on
the wage determ nation or advice by the Wage and Hour Di vi sion.
However, the Wage and Hour Division is aware that in sonme
circunstances the category of a project nay appear to be unclear or
a literal application of the guidelines may be inappropriate. For
exanpl e, questions frequently arise over punping stations, which
may vary greatly in sophistication and construction techniques.
Therefore, if the contracting agency has any questions regarding
application of the guidelines in a specific case, or if a question
is raised with the agency by interested parties, the issue of
application of the wage rate schedul es should be referred to the
Wage and Hour Division. This referral should include a conplete
description of the project, any evidence avail able of area practice
regardi ng wages paid on simlar projects, coments by interested
parties which may have been submitted to the agency, and- the
agency's recommendation. Where the nature of the project in a
construction sense is not clear, area practice regardi ng wages paid
w Il be taken into consideration together with other factors such
as construction techni ques and cl assifications of workers required
on the project. See WAB Case No. 77-23 (Decenber 30, 1977).

Questions have also arisen regarding the circunstances in
whi ch nmultiple schedul es of wage rates are issued for a project
whi ch includes construction itens that in thensel ves would be
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di fferent categories of construction. Because of the conplexities
in application of nultiple schedules, the contracting agency should
consult with the Wage and Hour Division whenever it appears that
nmore than one schedule of rates is appropriate for a project,

unl ess the wage decision(s) as issued indicates that multiple
schedul es are applicable.

Cenerally, nmultiple schedules are issued if the construction

itens are substantial in relation to project cost -- nore than
approxi mately 20 percent. Only one schedule is issued if
construction itens are "incidental" in function to the over-al

character of a project (e.g. paving of parking lots or an access
road on a building project), and if there is not a substanti al
anmount of construction in the second category. Note, however, that
20 percent is a rough guide. For exanple, when a project is very
large, items of work of a different character may be sufficiently
substantial to warrant a separate schedul e even though these itens
of work do not specifically anmount to 20 percent of the total

proj ect cost.

Al though the exanple given is that of incidental paving and
utilities, the sanme principles are applied to other categories,
such as building construction on a heavy or highway project. Thus,
in a recent case, the Wage and Hour Division deleted the building
schedule when it learned that a small building under a contract
primarily for runway construction was approxi mately 4 percent of
project cost. Another exanple of general interest is the
applicability of the building schedule to a building in a rest area
of a highway. 1In this situation, applying the principles of MARTA,
WAB Case No. 75-5, for extensive projects, the project for
conparison purposes is the rest area itself, rather than the entire
hi ghway.

These principles regarding incidental construction are not in
conflict wwth the Wage and Hour Division's recognition in certain
circunstances (WAB Case No. 77-19) of a clearly established
practice of paying different wage rates on specific portions of
bui l ding projects. For exanple, different rates may be paid for
incidental paving and utilities than are paid in the construction
of buildings on building projects. These projects are building
projects, and the wage rates issued by the Wage and Hour D vision
for incidental paving and utilities reflect wages paid on such work
on buil ding projects.

Contracting agencies are rem nded of their responsibility to
advi se contractors on the application of nmultiple wage schedul es
i ssued by the Wage and Hour Division or obtained by the agency from
the Federal Register. |If any questions arise regarding application
of the schedules to the project in accordance with these
guidelines, or if it appears that a
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wage schedul e may have been issued in error, a ruling should be
requested fromthe Wage and Hour Division. On these issues, as in
all other matters in the adm nistration of the Davis-Bacon and
related acts, we will continue to work cooperatively with the
contracting agencies. For conveni ence, Menorandum No. 130 is

at t ached.

At t achment



